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STATEMENT OF JURISDICTION
Jurisdiction is conferred upon this Court by Utah Code Ann., § 78-2-3(2)(h), and
by Rule 3(a), of the Utah Rules of Appellate Procedure.

STATEMENT OF ISSUES PRESENTED FOR REVIEW
The issues presented for review upon this appeal and the citations of the standard
of review for each of these issues are as follows:
1. Has Thomas Sorensen, the Defendant and Appellant, provided the appellate
court with an adequate record on appeal under Rule 11(e), of the Utah Rules of Appellate
Procedure? Sampson v Richins. 770 P.2d 998,1031 (Utah Ct. App.), cert, denied, 776 P.2d 916
(Utah 1989); Horton v. Gem State Mut. 794 P.2d 847 (Utah Ct. App. 1990); Intermountain
Power Agency v. Bowers-Irons Recreation Land & Cattle Co. 786 P. 2d 250 (Utah Ct. App.
1990);
2. Has the Defendant and Appellant failed to marshal the evidence in support of
the decision of the trial court and failed to show how the ruling of the trial court was a clear and
prejudicial abuse of discretion? Phillips v. Hatfield. 904 P.2d 1108 (Utah Ct. App. 1995); Rasband
v. Rasband. 752 P..2d 1331, 1333 (Utah Ct. App. 1988); Jense v. Jense. 784 P.2d 1249, 1251
(Utah Ct. App. 1989); Howell v. Howell. 806 P.2d 1209 (Utah a . App. 1991);
3. Should sanctions, damages and attorney fees be awarded to Diane Sorensen, the
Appellee, against the Defendant and Appellant, because of the frivolous appeal under Rule 33, of
the Utah Rules of Appellate Procedure? EamesvEames. 735 P.2d 395 (Utah 1987); O'Brian v.
Rush. 744 P.2d 306 (Utah Ct. App. 1987); Porco v. Porco. 752 P.2d 365 (Utah Ct. App. 1988).
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STATEMENT OF THE CASE
The nature of this case is a divorce action filed by the Plaintiff and Appellee, Diane
Sorensen, against the Defendant and Appellant, Thomas Sorensen, on August 21, 1995, in the
Sixth Judicial District Court for Sanpete County within the State of Utah. The Honorable Louis
G. Tervort presided over the action in it's entirety. (R. 1-6.)
An Order to Show Cause hearing was held in the trial court on September 1, 1995,
and the Plaintiff and the Defendant and their counsel entered a stipulation upon temporary issues.
(R. 23-24.)
Trial was held before the Honorable Louis G. Tervort on May 7, 1996, and the
court, following the testimony of the Plaintiff, the Defendant, and other witnesses, and the
admission of exhibits made findings of fact and a decision on the issues from the bench. (R. 38-47,
62.)
The Plaintiff submitted proposed Findings of Fact, Conclusions of Law and Decree
of Divorce to the trial court. (R. 124-137). The Defendant submitted objections to the Plaintiffs
proposed Findings of Fact, Conclusions of Law and Decree of Divorce. (R. 71-79.) The
Defendant also filed and served the Plaintiff with an Order to Show Cause requesting the entry of
findings and a decree in conformity with the Defendant's objections he had filed. (R. 84-86.)
The Plaintiff and the Defendant entered into a stipulation at the hearing upon the
Defendant's Motion for Order to Show Cause to submit to the trial court written stipulations
resolving the matter and the trial court adopted the stipulation on August 30, 1996. (R. 87.)
The Plaintiff and the Defendant filed written stipulations with the trial court
resolving the entire matter on September 6, 1996. (R. 88-96.) Each of the written stipulations
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provided, at paragraphs 2, that, "The Plaintiff and the Defendant have each been advised by their
respective counsel of all the facts relevant to the issues herein, the legal implications thereof, their
rights by law including the rights of trial and appeal. Each party expressly waives these rights." (R.
89 & 94.) Each of the written stipulations provided, at paragraphs 4, that, "All other provisions
of the Findings of Fact, Conclusions of Law and Decree of Divorce orally ordered by the trial
court...shall be entered herein and shall remain in full force and effect." (R. 91, 95.)
The Plaintiff submitted Findings of Fact, Conclusions of Law and Decree of
Divorce to the trial court based upon the written stipulations of the Plaintiff and the Defendant and
these were executed by the court and entered on September 17, 1996, without objections filed by
the Defendant or his counsel. (R. 97-113.)
The Defendant and Appellant, Thomas Sorensen, filed his Notice of Appeal on
October 3,1996. (R. 114, 115-116.)
The Utah Court of Appeals notified the Defendant's counsel of the requirement
under Rule 11(e)(1), that the appellant must request a transcript of the proceedings on October 11,
1995. (R. 118.)
The Defendant and Appellant, Thomas Sorensen, filed his Request for Transcripts
on October 21, 1996, requesting the, "...transcripts of the testimony of the Plaintiff and the
testimony of the Defendant at the Motion and Order to Show Cause Hearing held on August 30,
1996 in the above entitled matter..." (R. 119-120.)
The Utah Court of Appeals entered an Order of Dismissal on October 30, 1996,
because the Appellant failed to file a docketing statement within the time permitted by Rule 9, of
the Utah Rules of Appellate Procedure, but permitted the filing of the Defendant's Docketing
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Statement within days reinstating the appeal without further order of the appellate court. (R. 121.)
The Defendant filed his docketing statement and the Utah Court of Appeals moved
to dismiss, sua sponte, and the parties briefed the motion as required. The Utah Court of Appeals
filed and entered it's Memorandum Decision on January 24, 1997, summarily affirming the
findings and decision of the trial court because the Defendant had failed to provide a proper record
upon appeal and had failed to include in the record on appeal a transcript of all evidence relevant
to the findings and decision challenged by the Defendant. (R. 148-149.)
The Defendant and Appellant filed an Amended Request for Transcripts on
February 10, 1997, requesting a reporter to prepare, "...the transcripts of the Trial held on May 7,
1997 in the above entitled matter..." (R. 150-151.)
The Defendant filed his Motion to Reinstate Appeal and the Utah Court of Appeals
reinstated the Defendant's appeal on March 13, 1997, and ordered that the Appellant brief is due
thirty (30), days from the date that the record, including all relevant transcripts, has been filed. (R.
152.)
The Defendant and Appellant filed a, "Partial Tanscript of Testimony" on April 16,
1997. The transcript is not a complete trial transcript. The transcript omits the entire testimony of
some witnesses, which was relevant, and only provides selected portions of the testimony of the
Plaintiff and the Defendant, omitting nearly all other testimony of the parties relevant to the
findings and decision of the trial court. (R. 138.)
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STATEMENT OF THE FACTS
The Plaintiff, Diane Sorensen, and the Defendant, Thomas Sorensen, were first
married on February 1, 1991, and divorce by a Decree of Divorce entered in the Sixth Judicial
District Court for Sanpete County within the State of Utah on July 20, 1992. The Plaintiff and the
Defendant remarried on October 22, 1992. (R. 1.)
The "Henry home," at 95 West 100 North, Gunnison, Utah, was purchased by the
Plaintiff and the Defendant in June, 1992, and then the home was sold one (1), month prior to the
remarriage of the Plaintiff and the Defendant on October 22, 1992. (R. 138, pp. 4, 21, 30-37.)
The Plaintiff and the Defendant had made improvements to the "Henry home"
including sheetrock, painting, carpeting, new windows and cleaning during their marriage. (R. 138,
p. 10.)
The "Henry home" was purchased for Twenty-eight Thousand Dollars
($28,000.00), and sold to Lapril Otten for Thirty-eight Thousand Dollars ($38,000.00). (R. 138,
pp. 4-7.) Lapril Otten was paying the Plaintiff and the Defendant Three Hundred Sixty-eight
Dollars ($368.00), per month for the purchase of the home and real property. The Plaintiff and
the Defendant paid the underlying obligation on the home during the marriage of Two Hundred
Fourteen Dollars ($214.00), per month from the monthly payment made to them by Lapril Otten.
(R. 138, pp. 4-5, 7-8.) The underlying obligation was paid from the parties joint bank account at
Zions Bank and both the Plaintiff and the Defendant had made deposits into this account. (R. 138,
pp. 4-8,21-24.)
The payments made by the buyer of the "Henry home" were made to the
Defendant during the divorce proceeding which he was depositing in a savings account in his son's
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name and the Defendant received these payments. The Plaintiff did not receive any part of the
surplus from the payments. (R. 138, pp. 8-10, 25-28.)
The Plaintiff and the Defendant also purchase and sold other real properties during
their marriage. One such real property was a duplex at 78 East 100 South, Gunnison, Utah, and
together the parties made improvements to this duplex and real property. (R. 138, pp. 11-14, 1820,25-26.)
The Plaintiff wholly owned her residence and real property situate at 147 East 500
South, Gunnison, Utah, which was acquired prior by her because of the early death of her first
husband long prior to the first marriage, and the second marriage, of the Plaintiff and the
Defendant and the Defendant asserted an interest in the Plaintiffs home and real property at the
time of trial. (R. 138, p.37-41.) The Plaintiffs premarital residence and real property was used
by the Plaintiff and the Defendant as collateral to build a fast-food business and drive-in known
as,"Big T's," in Gunnison, Utah. (R. 138, pp. 14-21.)
The Defendant operated the fast-food drive-in business during the pendency of the
divorce action from the filing of the Plaintiffs Verified Complaint until the time of trial. (R. 23.)
The Plaintiff testified at the time of trial that during the pendency of the action that the Defendant
had failed to pay the underlying obligation to Zions Mortgage, failed to pay Utah State sales taxes,
failed to pay withholding taxes, failed to pay income taxes to the Internal Revenue Service, and
failed to pay other business obligations, and that the business was in foreclosure because of the
Defendant's failure to make these payments. The Plaintiff testified that the Defendant had used
for his own purposes during the proceeding the income from the fast-food drive-in business and
used the proceeds to pay the obligations of the vault business. The Defendant failed to provide the
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trial court and the Plaintiff an accounting of the proceeds of the business. (This testimony of the
Plaintiff was not made part of the record on appeal by the Defendant and Appellant.) (Plaintiffs
trial Exhibit 3, R. 138, pp.41-43.)
The Plaintiff and her witnesses, Robyn Thomson and Steve Hatch, also testified
that the Defendant had failed to make sales and withholding tax payments, and mortgage
payments. Robyn Thompson testified that the Defendant was often intoxicated during business
hours in the presence of patrons of the business and had made sexual advances toward young
female employees of the business. She testified that she had observed the Defendant become so
intoxicated that he would pass out on the tables at the drive-in business. (This testimony was not
included in the record on appeal by the Defendant and Appellant.) Steve Hatch was qualified as
an expert witness and testified as to his appraisal and value of the parties fast-food drive-in
business. He testified that the Defendant had virtually destroyed the value of the business by his
behaviors and improper operation of the business and his failure to pay the underlying mortgage,
and sales taxes, withholding taxes, income taxes, and other obligations and that the business was in
foreclosure. (This testimony was not included in the record on appeal provided by the Defendant
and Appellant.) (R. 43-44.)
The Defendant had acquired a business prior to the marriage, known as, "Big T's
Vault and Monument, which both the Plaintiff and the Defendant asserted an interest in at the time
of trial. (R. 138, p. 40.) The Plaintiff had contributed services and monies to the Defendant's
business and she claimed an interest in the business at the time of trial. The Defendant had used
the income and proceeds of the fast-food drive-in business to pay the obligations of the vault and
monument business. (The transcript of the testimony of the parties regarding the Plaintiffs
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contributions to the vault business, and the Defendant's payment of the vault business expenses
with income from the drive-in business, was not provided nor made a part of the record on appeal
by the Defendant and Appellant.)
The Plaintiff and Appellee, Diane Sorensen, filed her Verified Complaint for
Divorce against the Defendant and Appellant, Thomas Sorensen, on August 21, 1995, in the Sixth
Judicial District Court for Sanpete County within the State of Utah. The Honorable Louis G.
Tervort presided over the action in it's entirety. (R. 1-6.)
An Order to Show Cause hearing was held in the trial court on September 1, 1995,
and the Plaintiff and the Defendant and their counsel entered a stipulation upon temporary issues.
(R. 23-24.)
Trial was held before the Honorable Louis G. Tervort on May 7, 1996, and the
court, following the testimony of the Plaintiff, the Defendant, and other witnesses, and the
admission of exhibits made findings of fact and a decision on the issues from the bench. (R. 38-47,
62.)
The Plaintiff submitted proposed Findings of Fact, Conclusions of Law and Decree
of Divorce to the trial court. (R. 124-137). The Defendant submitted objections to the Plaintiffs
proposed Findings of Fact, Conclusions of Law and Decree of Divorce. (R. 71-79.) The
Defendant also filed and served the Plaintiff with an Order to Show Cause requesting the entry of
findings and a decree in conformity with the Defendant's objections he had filed. (R. 84-86.)
The Plaintiff and the Defendant entered into a stipulation at the hearing upon the
Defendant's Motion for Order to Show Cause to submit to the trial court written stipulations
resolving the matter and the trial court adopted the stipulation on August 30, 1996. (R. 87.)
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The Plaintiff and the Defendant filed written stipulations with the trial court
resolving the entire matter on September 6, 1996. (R. 88-96.) Each of the written stipulations
provided, at paragraphs 2, that, "The Plaintiff and the Defendant have each been advised by their
respective counsel of all the facts relevant to the issues herein, the legal implications thereof, their
rights by law including the rights of trial and appeal. Each party expressly waives these rights." (R.
89 & 94.) Each of the written stipulations provided, at paragraphs 4, that, "All other provisions
of the Findings of Fact, Conclusions of Law and Decree of Divorce orally ordered by the trial
court...shall be entered herein and shall remain in full force and effect." (R. 91, 95.)
The Plaintiff submitted Findings of Fact, Conclusions of Law and Decree of
Divorce to the trial court based upon the written stipulations of the Plaintiff and the Defendant and
these were executed by the court and entered on September 17,1996, without objections filed by
the Defendant or his counsel. (R. 97-113.)
The Defendant and Appellant, Thomas Sorensen, filed his Notice of Appeal on
October 3, 1996. (R. 114, 115-116.)
The Utah Court of Appeals notified the Defendant's counsel of the requirement
under Rule 11(e)(1), that the appellant must request a transcript of the proceedings on October 11,
1995. (R. 118.)
The Defendant and Appellant, Thomas Sorensen, filed his Request for Transcripts
on October 21, 1996, requesting the, "...transcripts of the testimony of the Plaintiff and the
testimony of the Defendant at the Motion and Order to Show Cause Hearing held on August 30,
1996 in the above entitled matter..." (R. 119-120.)

9

The Utah Court of Appeals entered an Order of Dismissal on October 30, 1996,
because the Appellant failed to file a docketing statement within the time permitted by Rule 9, of
the Utah Rules of Appellate Procedure, but permitted the filing of the Defendant's Docketing
Statement within days reinstating the appeal without further order of the appellate court. (R. 121.)
The Defendant filed his docketing statement and the Utah Court of Appeals moved
to dismiss, sua sponte, and the parties briefed the motion as required. The Utah Court of Appeals
filed and entered it's Memorandum Decision on January 24, 1997, summarily affirming the
findings and decision of the trial court because the Defendant had failed to provide a proper record
upon appeal and had failed to include in the record on appeal a transcript of all evidence relevant
to the findings and decision challenged by the Defendant. (R. 148-149.)
The Defendant and Appellant filed an Amended Request for Transcripts on
February 10, 1997, requesting a reporter to prepare, "...the transcripts of the Trial held on May 7,
1997 in the above entitled matter..." (R. 150-151.)
The Defendant filed his Motion to Reinstate Appeal and the Utah Court of Appeals
reinstated the Defendant's appeal on March 13, 1997, and ordered that the Appellant brief is due
thirty (30), days from the date that the record, including all relevant transcripts, has been filed. (R.
152.)
The Defendant and Appellant filed a, "Partial Tanscript of Testimony" on April 16,
1997. The transcript is not a complete trial transcript. The transcript omits the entire testimony of
some witnesses, which was and is relevant to the issues upon appeal, and only provides selected
portions of the testimony of the Plaintiff and the Defendant, omitting nearly all other testimony of
the parties relevant to the issues on appeal and the decision of the trial court. (R. 138.)
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SUMMARY OF ARGUMENT
The Defendant and Appellant, upon his appeal, has failed to provide the Utah
Court of Appeals with all of the relevant evidence and a transcript upon the issue and which
supports the findings and decree of the trial court preventing the appellate court from reviewing
the evidence as a whole. This failure of the Appellant was after this court had dismissed the
appeal for the Defendant and Appellant's failure to provide a transcript of the trial and a complete
record on appeal. (R. 148-149.) Thus, this Honorable Court must presume that the findings and
decree of the trial court was supported by competent and admissible evidence. Moreover, the
Defendant and Appellant has failed to cite to the record where he preserved the issue in the trial
court for his appeal.
The Defendant and Appellant, Thomas Sorensen, has failed to provide a whole and
proper record upon his appeal, and a transcript of the trial testimony of the witnesses in the trial
I
court in violation of Rule 11(e)(2), of the Utah Rules of Appellate Procedure. This deficiency on
appeal renders the requirement that the Appellant marshal the evidence in support of the findings
and ruling of the trial court, demonstrate how the evidence was insufficient to support the findings
and ruling, and show that the trial court committed a clear and prejudicial abuse of discretion,
impossible. Phillips v. Hatfield, 904 P.2d 1108 (Utah Ct. App. 1995). The Plaintiff and Appellee,
Diane Sorensen, should be awarded her damages, costs and attorney fees incurred in the action
and upon appeal.
There has been no attempt by the Defendant and Appellant to marshal the evidence
in support of the findings and rulings of the trial court. There has been no attempt by the
Defendant and Appellant to demonstrate how the marshalled evidence in support of the findings
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and rulings of the trial court is insufficient to support the findings and rulings of the trial court.
There has been no attempt by the Defendant and Appellant to demonstrate how the trial court
committed a clear and prejudicial abuse of discretion. The Defendant has offered only a bald,
unsupported conclusion in his Argument that the findings and rulings of the trial court were a clear
and prejudicial abuse of discretion by the trial court without any demonstration whatsoever in the
evidence that the trial court clearly and prejudicially abused it's discretion. Trial courts have
considerable discretion in determining property distributions in divorce cases, and will be upheld
on appeal unless a clear and prejudicial abuse of discretion is demonstrated. Rasband v. Rasband,
752 P.2d 1331, 1333 (Utah Ct App. 1988). Findings of fact in divorce cases and appeals are
subject to the clearly erroneous standard of review such that due regard shall be given to the
opportunity of the trial court to judge the credibility of the witnesses. Jense v. Jense. 784 P.2d
1249, 1251 (Utah Ct. App. 1989)
The testimony and other evidence presented at trial by the parties and their
witnesses clearly supports the findings and rulings of the trial court. The Plaintiff and Appellee,
Diane Sorensen, should be awarded her damages, costs and attorney fees incurred in the action
and upon appeal.
The appeal to this Honorable Court by the Defendant and Appellant, Thomas
Sorensen, is frivolous and the violation of Rules 11, and 33, of the Utah Rules of Appellate
Procedure is repetitive and egregious. The Defendant failed, after notice from this Court, to
provide a proper record and transcript of the trial upon appeal. The Defendant failed to marshal
the evidence in support of the findings and rulings of the trial court. The Defendant failed to
demonstrate how the marshalled evidence was insufficient to support the findings and rulings of
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the trial court. The Defendant failed to demonstrate how the decision of the trial court, in light of
the testimony and other evidence presented at trial, was a clear and prejudicial abuse of discretion.
The Defendant, in his brief, asserted that the parties and their counsel had entered into a
stipulation at trial when, in fact, there was no such stipulation. The Defendant appealed the
Decree of Divorce dividing the "Henry home," after he and the Plaintiff had entered a written
stipulation providing that he waived his right to appeal and that all of the other provisions of the
Findings of Fact, Conclusions of Law and Decree of Divorce would remain in full force and
effect. (R. 89, 91, 94, 95.) The rulings of the trial court should be affirmed and the appeal of the
Defendant and Appellant should be dismissed. The Plaintiff and Appellee should be awarded her
damages, costs and attorney fees in the action and upon the appeal of the Defendant and
Appellant.
ARGUMENT
THE DEFENDANT AND APPELLANT HAS FAILED TO
PROVIDE THE APPELLATE COURT WITH A PROPER RECORD
UPON APPEAL AND THE APPEAL SHOULD BE DISMISSED
AND THE DECISION OF THE TRIAL COURT SUMMARILY AFFIRMED
The Defendant and Appellant, Thomas Sorensen, asserts that the Utah Court of
Appeals should reverse the findings of fact and decree of the trial court awarding he and the
Plaintiff each one-half (1/2), of the ownership and proceeds of the "Henry home," at 95 West 100
North, Gunnison, Utah. (R. 100, paragraph 3; 108, paragraph 5.)
Rule 11(e)(2), of the Utah Rules of Appellate Procedure provides.
(2) Transcript required of all evidence regarding challenged finding or
conclusion. If the appellant intends to urge on appeal that a finding or conclusion is
unsupported by or is contrary to the evidence, the appellant shall include in the
record a transcript of all evidence relevant to such finding or conclusion. Neither
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the court nor the appellee is obligated to correct appellant's deficiencies in
providing the relevant portions of the transcript.

The Defendant and Appellant, Thomas Sorensen, filed his Notice of Appeal on
October 3, 1996. (R. 114, 115-116.)
The Utah Court of Appeals notified the Defendant's counsel of the requirement
under Rule 11(e)(1) & (2), that the appellant must request a transcript of the proceedings on
October 11, 1995. (R. 118.)
The Defendant and Appellant, Thomas Sorensen, filed his Request for Transcripts
on October 21, 1996, requesting the, "...transcripts of the testimony of the Plaintiff and the
testimony of the Defendant at the Motion and Order to Show Cause Hearing held on August 30,
1996 in the above entitled matter..." (R. 119-120.)
The Utah Court of Appeals entered an Order of Dismissal on October 30, 1996,
because the Appellant failed to file a docketing statement within the time permitted by Rule 9, of
the Utah Rules of Appellate Procedure, but permitted the filing of the Defendant's Docketing
Statement within days reinstating the appeal without further order of the appellate court. (R. 121.)
The Defendant filed his docketing statement and the Utah Court of Appeals moved
to dismiss, sua sponte, and the parties briefed the motion as required. The Utah Court of Appeals
filed and entered it's Memorandum Decision on January 24, 1997, summarily affirming the
findings and decision of the trial court because the Defendant had failed to provide a proper record
upon appeal and had failed to include in the record on appeal a transcript of all evidence relevant
to the findings and decision challenged by the Defendant. (R. 148-149.)
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The Defendant and Appellant filed an Amended Request for Transcripts on
February 10, 1997, requesting a reporter to prepare, "...the transcripts of the Trial held on May 7,
1997 in the above entitled matter..." (R. 150-151.)
The Defendant filed his Motion to Reinstate Appeal and the Utah Court of Appeals
reinstated the Defendant's appeal on March 13, 1997, and ordered that the Appellant brief is due
thirty (30), days from the date that the record, including all relevant transcripts, has been filed. (R.
152.)
The Defendant and Appellant filed a, "Partial Tanscript of Testimony" on April 16,
1997. The transcript is not a complete trial transcript. The transcript omits the entire testimony of
some witnesses, which was and is relevant to the issues upon appeal, and only provides selected
portions of the testimony of the Plaintiff and the Defendant, omitting nearly all other testimony of
the parties relevant to the issues on appeal and the findings and decision of the trial court. (R.
138.)
The Defendant operated the fast-food drive-in business during the pendency of the
divorce action from the filing of the Plaintiffs Verified Complaint until the time of trial. (R. 23.)
The Plaintiff testified at the time of trial that during the pendency of the action that the Defendant
had failed to pay the underlying obligation to Zions Mortgage, failed to pay Utah State sales taxes,
failed to pay withholding taxes, failed to pay income taxes to the Internal Revenue Service, and
failed to pay other business obligations, and that the business was in foreclosure because of the
Defendant's failure to make these payments. The Plaintiff testified that the Defendant had used
for his own purposes during the proceeding the income from the fast-food drive-in business and
used the proceeds to pay the obligations of the vault business. The Defendant failed to provide the
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trial court and the Plaintiff an accounting of the proceeds of the business. (This testimony of the
Plaintiff was not made part of the record on appeal by the Defendant and Appellant.) (Plaintiffs
trial Exhibit 3, R. 138, pp.41-43.)
The Plaintiff and her witnesses, Robyn Thomson and Steve Hatch, also testified
that the Defendant had failed to make sales and withholding tax payments, and mortgage
payments. Robyn Thompson testified that the Defendant was often intoxicated during business
hours in the presence of patrons of the business and had made sexual advances toward young
female employees of the business. She testified that she had observed the Defendant become so
intoxicated that he would pass out on the tables at the drive-in business. (This testimony was not
included in the record on appeal by the Defendant and Appellant.) Steve Hatch was qualified as
an expert witness and testified as to his appraisal and value of the parties fast-food drive-in
business. He testified that the Defendant had virtually destroyed the value of the business by his
behaviors and improper operation of the business and his failure to pay the underlying mortgage,
and sales taxes, withholding taxes, income taxes, and other obligations and that the business was in
foreclosure. (This testimony was not included in the record on appeal provided by the Defendant
and Appellant.) (R. 43-44.)
The Defendant had acquired a business prior to the marriage, known as, "Big T's
Vault and Monument, which both the Plaintiff and the Defendant asserted an interest in at the time
of trial. (R. 138, p. 40.) The Plaintiff had contributed services and monies to the Defendant's
business and she claimed an interest in the business at the time of trial. The Defendant had used
the income and proceeds of the fast-food drive-in business to pay the obligations of the vault and
monument business. (The transcript of the testimony of the parties regarding the Plaintiffs
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contributions to the vault business, and the Defendant's payment of the vault business expenses
with income from the drive-in business, was not provided nor made a part of the record on appeal
by the Defendant and Appellant.)
Rule 11(e)(2), of the Utah Rules of Appellate Proceedure directs counsel to
provide the appellate court with all evidence relevant to the issues on appeal. Sampson v. Richins,
770 P.2d 998 (Utah Ct App.), cert, denied, 776 P.2d 916 (Utah 1989).

This Honorable Court can only presume that the judgment of the trial court is
supported by sufficient evidence because the Defendant and Appellant has failed to provide the
Court of Appeals with all relevant evidence bearing on the issues raised on this appeal as required
by subdivision (e)(2), of Rule 11. Intermountain Power Agency v. Bowers-Irons Recreation Land
& Cattle Co., 786 P.2d 250 (Utah Ct. App. 1990). If the record before the Utah Court of Appeals
is incomplete, as in the instant case, the court is unable to review the evidence as a whole and must
presume the findings and decision of the trial court to be supported by admissible and competent
evidence. Sampson, id. Horton v. Gem State Mut. 794 P.2d 847 (Utah Ct. App. 1990).
The Defendant and Appellant, upon his appeal, has failed to provide the Utah
Court of Appeals with all of the relevant evidence and a transcript upon the issue and which
supports the findings and decree of the trial court preventing the appellate court from reviewing
the evidence as a whole. This failure of the Appellant was after this court had dismissed the
appeal for the Defendant and Appellant's failure to provide a transcript of the trial and a complete
record on appeal. (R. 148-149.) Thus, this Honorable Court must presume that the findings and
decree of the trial court was supported by competent and admissible evidence. Moreover, the
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Defendant and Appellant has failed to cite to the record where he preserved the issue in the trial
court for his appeal.
This Honorable Court should affirm the finding and decision of the trial court
awarding the Plaintiff and the Defendant each one-half (1/2), of the ownership of the "Henry
home," and the proceeds of the sale therefrom. This Honorable Court should order that the
Plaintiff and Appellee be awarded her damages, costs and attorney fees associated with the appeal
because of the Defendant and Appellant's failure to provide a proper record upon appeal after
notice from the Utah Court of Appeals.

THE DEFENDANT HAS FAILED TO MARSHAL THE EVIDENCE
IN SUPPORT OF THE FINDINGS AND DECISION OF THE TRIAL COURT
AND FAILED TO SHOW HOW THE MARSHALLED EVIDENCE IS
INSUFFICIENT TO SUPPORT THE RULING AND THAT THERE WAS
A CLEAR AND PREJUDICIAL ABUSE OF DISCRETION

The Defendant and Appellant, Thomas Sorensen, has failed to provide a whole and
proper record upon his appeal, and a transcript of the trial testimony of the witnesses in the trial
court in violation of Rule 11(e)(2), of the Utah Rules of Appellate Procedure. This deficiency on
appeal renders the requirement that the Appellant marshal the evidence in support of the findings
and ruling of the trial court, demonstrate how the evidence was insufficient to support the findings
and ruling, and show that the trial court committed a clear and prejudicial abuse of discretion,
impossible. Phillips v. Hatfield. 904 P.2d 1108 (Utah Ct. App. 1995).
There has been no attempt by the Defendant and Appellant to marshal the evidence
in support of the findings and rulings of the trial court. There has been no attempt by the
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Defendant and Appellant to demonstrate how the marshalled evidence in support of the findings
and rulings of the trial court is insufficient to support the findings and rulings of the trial court.
There has been no attempt by the Defendant and Appellant to demonstrate how the trial court
committed a clear and prejudicial abuse of discretion. The Defendant has offered only a bald,
unsupported conclusion in his Argument that the findings and rulings of the trial court were a clear
and prejudicial abuse of discretion by the trial court without any demonstration whatsoever in the
evidence that the trial court clearly and prejudicially abused it's discretion. Trial courts have
considerable discretion in determining property distributions in divorce cases, and will be upheld
on appeal unless a clear and prejudicial abuse of discretion is demonstrated. Rasband v. Rasband,
752 P.2d 1331,1333 (Utah Ct. App. 1988). Findings of fact in divorce cases and appeals are
subject to the clearly erroneous standard of review such that due regard shall be given to the
opportunity of the trial court to judge the credibility of the witnesses. Jense v. Jense, 784 P.2d
1249, 1251 (UtahCt. App. 1989)
The testimony and other evidence presented at trial by the parties and their
witnesses clearly supports the findings and rulings of the trial court.
The "Henry home," at 95 West 100 North, Gunnison, Utah, was purchased by the
Plaintiff and the Defendant in June, 1992, and then the home was sold one (1), month prior to the
remarriage of the Plaintiff and the Defendant on October 22, 1992. (R. 138, pp. 4,21, 30-37.)
The Plaintiff and the Defendant had made improvements to the "Henry home"
including sheetrock, painting, carpeting, new windows and cleaning during their marriage. (R. 138,
p. 10.)
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The "Henry home" was purchased for Twenty-eight Thousand Dollars
($28,000.00), and sold to Lapril Otten for Thirty-eight Thousand Dollars ($38,000.00). (R. 138,
pp. 4-7.) Lapril Otten was paying the Plaintiff and the Defendant Three Hundred Sixty-eight
Dollars ($368.00), per month for the purchase of the home and real property. The Plaintiff and
the Defendant paid the underlying obligation on the home during the marriage of Two Hundred
Fourteen Dollars ($214.00), per month from the monthly payment made to them by Lapril Otten.
(R. 138, pp. 4-5, 7-8.) The underlying obligation was paid from the parties joint bank account at
Zions Bank and both the Plaintiff and the Defendant had made deposits into this account. (R. 138,
pp. 4-8, 21-24.)
The payments made by the buyer of the "Henry home" were made to the
Defendant during the divorce proceeding which he was depositing in a savings account in his son's
name and the Defendant received these payments. The Plaintiff did not receive any part of the
surplus from the payments. (R. 138, pp. 8-10, 25-28.)
The Plaintiff and the Defendant also purchase and sold other real properties during
their marriage. One such real property was a duplex at 78 East 100 South, Gunnison, Utah, and
together the parties made improvements to this duplex and real property. (R. 138, pp. 11-14, 1820, 25-26.)
The Plaintiff wholly owned her residence and real property situate at 147 East 500
South, Gunnison, Utah, which was acquired prior by her because of the early death of her first
husband long prior to the first marriage, and the second marriage, of the Plaintiff and the
Defendant and the Defendant asserted an interest in the Plaintiffs home and real property at the
time of trial. (R. 138, p.37-41.) The Plaintiffs premarital residence and real property was used

20

by the Plaintiff and the Defendant as collateral to build a fast-food business and drive-in known
as,"Big T's," in Gunnison, Utah. (R. 138, pp. 14-21.)
The Defendant operated the fast-food drive-in business during the pendency of the
divorce action from the filing of the Plaintiffs Verified Complaint until the time of trial. (R. 23.)
The Plaintiff testified at the time of trial that during the pendency of the action that the Defendant
had failed to pay the underlying obligation to Zions Mortgage, failed to pay Utah State sales taxes,
failed to pay withholding taxes, failed to pay income taxes to the Internal Revenue Service, and
failed to pay other business obligations, and that the business was in foreclosure because of the
Defendant's failure to make these payments. The Plaintiff testified that the Defendant had used
for his own purposes during the proceeding the income from the fast-food drive-in business and
used the proceeds to pay the obligations of the vault business. The Defendant failed to provide the
trial court and the Plaintiff an accounting of the proceeds of the business. (This testimony of the
Plaintiff was not made part of the record on appeal by the Defendant and Appellant.) (Plaintiffs
trial Exhibit 3, R. 138, pp.41-43.)
The Plaintiff and her witnesses, Robyn Thomson and Steve Hatch, also testified
that the Defendant had failed to make sales and withholding tax payments, and mortgage
payments. Robyn Thompson testified that the Defendant was often intoxicated during business
hours in the presence of patrons of the business and had made sexual advances toward young
female employees of the business. She testified that she had observed the Defendant become so
intoxicated that he would pass out on the tables at the drive-in business. (This testimony was not
included in the record on appeal by the Defendant and Appellant.) Steve Hatch was qualified as
an expert witness and testified as to his appraisal and value of the parties fast-food drive-in
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business. He testified that the Defendant had virtually destroyed the value of the business by his
behaviors and improper operation of the business and his failure to pay the underlying mortgage,
and sales taxes, withholding taxes, income taxes, and other obligations and that the business was in
foreclosure. (This testimony was not included in the record on appeal provided by the Defendant
and Appellant.) (R. 43-44.)
The Defendant had acquired a business prior to the marriage, known as, "Big T's
Vault and Monument, which both the Plaintiff and the Defendant asserted an interest in at the time
of trial. (R. 138, p. 40.) The Plaintiff had contributed services and monies to the Defendant's
business and she claimed an interest in the business at the time of trial. The Defendant had used
the income and proceeds of the fast-food drive-in business to pay the obligations of the vault and
monument business. (The transcript of the testimony of the parties regarding the Plaintiffs
contributions to the vault business, and the Defendant's payment of the vault business expenses
with income from the drive-in business, was not provided nor made a part of the record on appeal
by the Defendant and Appellant.)
The findings and rulings of the trial court were supported by admissible and
competent evidence and the Defendant and Appellant has failed to demonstrate how the evidence
presented is insufficient to support the findings and rulings of the court. Sampson, id; Horton, id;
Jense, id; Phillips, id.
The Defendant and Appellant argues in his brief at the Statement of Facts that
there was a stipulation entered upon the record during the trial that, "Anything that was done prior
to this marriage is not an issue," and cites to his partial transcript claiming such a stipulation at R.
138, p. 39. No such stipulation was entered into by the Plaintiff, the Defendant nor their
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respective counsel. A cursory review ol the transcript clearly shows that the Plaintiffs counsel
was conducting direct examination of the Defendant regarding his claimed contributions to the
Plaintiffs premarital residence. (R. 138, pp. 37-40.) The Defendant's counsel objected lo a
question posed to the Defendant regarding improvements to the Plaintiffs home prior to October
22, 1992. The Defendant's counsel objected clainmu' that the question requited »legal conclusion
and stating that the Defendant agreed, at that time, that anything that was done prior to this
marriage is not an issue. The Plaintiffs counsel responded by stating, "And so are vou saying that
he (the Defendant) has no interest (in the Plaintiffs residence) by virtue of the repairs that were
done prior to October 22, 1992?" The Defendant's counsel responded, "All right. I've already
stipulated to that" The Plaintiffs counsel responded, "Well that, that's acceptable to us."
The Defendant's assertion that the Plaintiff and her counsel stipulated at trial that
the Defendant would be awarded the "Heni\ h< »me," is a falsity. The rei onU 1 early shows that the
parties respective interests in the residence and real property was disputed and the trial court took
much evidence on the question. The Defendant's claim regarding a stipulation that piopiTtv
acquired by each party prior to October 22, 1992, is also contradicted by the partial transcript of
the testimony presented by the Defendant. The Defendant was asserting an interest in the
Plaintiff s homi wlm f In Imtwliolh acquired prior to the marriage. (R. 138, pp. 37-41.) The
Plaintiff was asserting an interest in the vault and monument business which the Defendant had
acquired prior to the par lu in ii i ui»t and i n Im h tin Plaintiff I mi I contributed her services and
monies. Again, the Defendant has failed to provide a record upon appeal showing a knowing and
voluntary stipulation by the parties and their counsel thai anv properties acquired pi if n in < >c iober
22, 1992, was not in issue at the time of trial. The Defendant's claim of a stipulation is frivolous.
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Trial was held before the Honorable Louis G. Tervort on May 7, 1996, and the
court, following the testimony of the Plaintiff, the Defendant, and other witnesses, and the
admission of exhibits made findings of fact and a decision on the issues from the bench. (R. 38-47,
62.)
The Plaintiff, following the trial, submitted proposed Findings of Fact, Conclusions
of Law and Decree of Divorce to the trial court. (R. 124-137). The Defendant submitted
objections to the Plaintiffs proposed Findings of Fact, Conclusions of Law and Decree of
Divorce. (R. 71-79.) The Defendant also filed and served the Plaintiff with an Order to Show
Cause requesting the entry of findings and a decree in conformity with the Defendant's objections
he had filed. (R. 84-86.)
The Plaintiff and the Defendant entered into a stipulation at the hearing upon the
Defendant's Motion for Order to Show Cause to submit to the trial court written stipulations
resolving the matter and the trial court adopted the stipulation on August 30, 1996. (R. 87.)
The Plaintiff and the Defendant filed written stipulations with the trial court
resolving the entire matter on September 6, 1996. (R. 88-96.) Each of the written stipulations
provided, at paragraphs 2, that, "The Plaintiff and the Defendant have each been advised by their
respective counsel of all the facts relevant to the issues herein, the legal implications thereof, their
rights by law including the rights of trial and appeal. Each party expressly waives these rights." (R.
89 & 94.) Each of the written stipulations provided, at paragraphs 4, that, "All other provisions
of the Findings of Fact, Conclusions of Law and Decree of Divorce orally ordered by the trial
court...shall be entered herein and shall remain in full force and effect." (R. 91, 95.)
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The Plaintiff submitted Findings of Fact, Conclusions of Law and Decree of
Divorce to the trial court based upon the written stipulations of the Plaintiff and the Defendant and
these were executed b\ tin o >urf and entered on September 17, 1996, without objections filed by
the Defendant or his counsel. (R. 97-113.)
The Plaintiff and the Defendant each executed and altered, upon the advice of
their respective counsel, written stipulation that each party expressly waived their right to an appeal
and that the Findings of Fact, Conclusions of Taw and Decree of Divorce orally ordered by the
trial court, "...shall be entered herein and shall remain in full force and effect." (R. 89, 91, 94, 95.)
The Utah Court of Appeals should hold the Plaintiff and the Defendant to the terms of their
written stipulations entered in md adopted by the trial court. This Honorable Court should affirm
the findings and decree of the trial court and dismiss the appeal of the Defendant. This Honorable
Court should award the Plaintiff and Appellee tin damages, costs and attorney fees incurred in this
action.

THE DEFENDANT'S APPEAL IS FRIVOLOUS AND EGREGIOUS
AND THE APPELLEE SHOULD BE AWARDED DAMAGES,
COSTS AND ATTORNEY FEES IN THIS ACTION

The appeal to this Honorable Court by the Defendant and Appellant, Thomas
Sorensen, is frivolous and the violation of Rules 11, and 33, of the Utah Rules of Appellate
Procedure is repetitive and egregious. The Defendant failed, after notice from this Court, to
provide a proper record and transcript of the trial upon appeal. The Defendant failed to marshal
the evidence in support of the findings and rulings of the trial court. The Defendant failed to
demonstrate how the marshalled evidence was insufficient to support the findings and rulings of
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the trial court. The Defendant failed to demonstrate how the decision of the trial court, in light of
the testimony and other evidence presented at trial, was a clear and prejudicial abuse of discretion.
The Defendant, in his brief, asserted that the parties and their counsel had entered into a
stipulation at trial when, in fact, there was no such stipulation. The Defendant appealed the
Decree of Divorce dividing the "Henry home," after he and the Plaintiff had entered a written
stipulation providing that he waived his right to appeal and that all of the other provisions of the
Findings of Fact, Conclusions of Law and Decree of Divorce would remain infixllforce and
effect. (R. 89,91,94,95.)
A parties appeal from a judgment relating to a property distribution is frivolous
where there was no basis for the argument presented and the evidence and law was
mischaracterized and mistated. Eames v. Eames. 735 P.2d 395 (Utah 1987). A frivolous appeal is
one having no reasonable legal or factual basis for the argument presented. Lack of good faith is
not required. O'Brien v. Rush. 744 P.2d 306 (Utah Ct. App. 1987). Sanctions should be imposed
when an appeal is obviously without any merit and has been taken with no reasonable likelihood of
prevailing. Porco v. Porco. 752 P.2d 365 (Utah Ct. App. 1988).
The appeal of the Defendant has no reasonable legal or factual basis. The appeal is
without merit and has been taken with no reasonable liklihood of prevailing and the Defendant has
misstated and mischaracterized the evidence.
The appeal to this Honorable Court by the Defendant and Appellant, Thomas
Sorensen, is frivolous and the violation of Rules 11, and 33, of the Utah Rules of Appellate
Procedure is repetitive and egregious. The Defendant failed, after notice from this Court, to
provide a proper record and transcript of the trial upon appeal. The Defendant failed to marshal
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the evidence in support of the findings <md rulings of the trial court. The Defendant failed to
demonstrate how the marshalled evidence was insufficient to support the findings and rulings of
the trial court. The Defendant failed to demonstrate how the decision of the trial court, in light of
the testimony and other evidence presented at trial, was a clear and prejudicial abuse of discretion.
The Defendant, in his brief, asserted that the parties and their counsel had entered into a
stipulation at trial when, in fact, there was no such stipulation. The Defendant appealed the
Decree of Divorce dividing the "Henry home," after he and the Plaintiff had entered a written
stipulation providing thdl he waived his right to appeal and that all of the other provisions of the
Findings of Fact, Conclusions of Law and Decree of Divorce would remain in full force and
effect. (R. 89, 91, 94, 95.) The findings of fact and tin ralings of the trial court should be
affirmed and the appeal of the Defendant and Appellant should be dismissed. The Plaintiff and
Appellee should be awarded her damages, costs and attorney fees in the action ami upon the
appeal of the Defendant and Appellant.
CONCLUSION

The Findings of Fact, Conclusions of Law and the Decree of Divorce entered by
the Sixth Judicial District Court for Sanpete County within the State of Utah should be affirmed
and the appeal of the Defendant and Appellant should be dismissed. The Plaintiff and Appellee,
Diane Sorensen, should be awarded her damages, costs and attorney fees incurred in the action
and upon the meritless and frivolous appeal of the Defendant and Appellant.

27

RESPECTFULLY SUBMITTED this 6th day of August, 1997.

ANDREW B. BERRY,
Attorney for Appellee., )iane Sorensen
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